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| NTRODUCTI ON

On Decenber 21, 1992, the Debtor in Possession (“DIP’) fileda



conpl ai nt agai nst Ral ph A. Bol den and ot her parties seeking, interalia,“a

determ nation that the debtor corporationis the proper and val i d owner of”
a Bor g War ner vacuumf orm ng nmachi ne, tenperature controls, two vacuum
t anks, four vacuumpunps and a hydraul i c punp (col l ectively, the “nmachi ne”).
P. 4 of DIP's conplaint. The DIPfiled a notion for summary judgnent
agai nst Bol den on February 19, 1993. Bol den answered t he noti on on March
8, 1993, andfiled his own notion for summry judgnment on t he sane dat e.
A hearing onthe DIP's noti on was hel d on March 18, 1993, and Bol den's
noti on was heard April 2, 1993. For the reasons which follow, Bolden's
motion will be denied, and the DIP's notion will be granted.

I n August, 1991, Bol den and t wo associ at es expressed an i nt er est
i n purchasi ng t he machi ne fromuUni ver sal - Rundl e Cor porati on. Each of the
associ ates was to pay athird of the nmachi ne's $26, 000 pur chase pri ce, and
t he machi ne was t o be used by a cor porati on whi ch one of the associ ates,
Ednond Bear se, was then planning to form Bearse incorporatedthe Debtor
on Septenber 12, 1991, and t he machi ne was purchased fromuUni ver sal - Rundl e
on Novenber 1, 1991. Because the ot her associ ates | acked t he necessary
funds, Bol den paidthe entire purchase price hinself, andthe bill of sale
identified himas the purchaser.?

After purchasing the machi ne, Bol den arranged for it to be

More precisely, thebill of salereferredto Bolden | nsul ation and
Sal es, Inc., which al so paid the consideration for the machine to
Uni versal - Rundl e. The parties attach no significancetothis fact,
however, and | will disregard it for purposes of this opinion.
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transported to a building located in Clare, Mchigan. At the time of
del i very, the Debtor was negotiating alease of the buildingwithits owner,
Ni tro-Vac Heat Treating, Inc. Those parties signed al ease on Decenber 2,
1991.

Inits notion, the DIPreliedontw docunents as evi dencing a
sal e of the machi ne by Boldento the Debtor. The first is a prom ssory note
execut ed Novenber 15, 1991, by the Debtor in favor of Bol den. The pri nci pal
amount of the note is $31, 500, which reflects the $26, 000 pai d by Bol den f or
t he machi ne and mi scel | aneous costs that Bol denincurredin arranging for
t he machine's deliverytothe Clare facility. This note becane due on
January 2, 1992.

The second docunent - -attached as Exhibit Ctothe DIP' s notion--
is signed by Bearse in his capacity as the Debtor's president and provi des:
The under si gned under st ands and agrees that titleto
t he Borg Warner Vacuum Form ng Machi ne shall be
retai ned by Ral ph A Bol den until Prom ssory Note due

on January 2, 1992, is paid in full.

Thi s docunment was prepared on January 3, 1992, the day after the prom ssory
note matured.

Accordingtothe DIP, these docunents establish that the Debtor
pur chased t he machi ne fromBol den, and t hat Bol den retai ned aninterest in
it to secure paynment of the purchase price. Because Bol den di d not perfect

his security interest, the DI P argued, the interest can be avoi ded by t he

DI P pursuant to 11 U.S.C. 8§544.



DI SCUSS| ON

Does Bolden Hold Only a Security Interest in the Machi ne?

Bol den responded to the DIP's notion with three separate
argunments: (1) although Boldenintendedto sell the nmachineto the Debtor
at sonme future date, no sal e was ever made, and t heref ore Bol den never
conveyed any interest inthe machinetothe Debtor; (2) the machi ne was
never deliveredtothe Debtor, and t herefore Bol den's purported retention
of legal titleinthe machi ne effectively preserved Bol den's proprietary
interest init; and (3) thereis nowiting to evidence a sale of the
machi ne by Bol den t o t he Debt or whi ch woul d sati sfy the Uni f ormConmerci al
Code' s statute of frauds. These argunents will be addressed seriatim
fol l owed by a brief di scussi on of Bol den's own noti on for sumary j udgnent.
(A) Sale of the machine

Bol den's first argunent i s that he did not enter into a sal es
transactionwth the Debtor. To the extent this argunent is based onthe

fact that he never conveyed title in the machine to the Debtor, it is
wi t hout merit. SeeM ch. Conp. Laws 8440.9102 (Article 9, which governs

secured transactions, “appliesto security interests created by contract
including. . . [a] conditional sale. . . or titleretentioncontract.”));

Litwiller Mach. & Mfg.v.NBDAlpenaBank184 M ch. App. 369, 375-76, 457 N. W 2d 163

(1990); Naumanv.FirstNat'IBankofAllenPark50 M ch. App. 41, 44, 212 N. W 2d 760



(1973); Nickell v. Lambrecht, 29 M ch. App. 191, 199, 185 N.W2d 155 (1970).°2
Counsel for Bol den suggested that the rel ati onshi p between hi s
client and the Debtor may have been as bailor/bailee, rather than
sel |l er/ purchaser. |If the Debtor was in fact acting as Bolden's baileewth
respect to the nmachi ne, then Bol den may be correct inassertingthat the DP
acqui red no equi tabl e or I egal interest inthe machi ne. Seeeg.InreZwagerman,
115 B. R 540, 546-47 (Bankr. WD. M ch. 1990), affd125 B.R 486 (WD. M ch.
1991); InreSTNEnterprises44 B. R. 512, 515 (Bankr. D. Vt. 1984). But as noted
i n Zwagerman,a bai |l ment is “a delivery of goods for sonme purpose . ,
[withthe goods] to be redeliveredtothe bailor upon fulfillnent of the
purpose or to be dealt wth accordingtothe bailor's direction.” 115B. R
at 547. And counsel for Bol den subnmitted no evidence i ndi cating that the

machi ne was del i vered to t he Debtor for any “purpose” ot her than because t he

Debt or purchased it fromBol den, or that Bol den had gi ven t he Debt or any

special “direction” regarding the machine's di sposition. Seep. 47 of

2Bol den repeat edl y acknowl edged that his purposeinretainingtitle
was t o secure paynent of the note. Seeinfra pp. 12-13. Nor i s there any
doubt that t he Debtor understood why Boldenretainedtitle. Seepp. 14-
15 of Bearse's Deposition. And whilethe parties tothe agreenent may
have bel i eved or assuned that a transacti on under such terns does not
constitute a sale unless and until title is conveyed, that
bel i ef/assunptionis utterly irrelevant for purposes of M ch. Conp.
Laws 8440.9102. SeeNidkdl29 M ch. App. at 199 (Article 9 “applies to any
transaction regardless of its formwhich is intended to create a
security interest in personal property.”); dUCC89-102 (Cficial Code
Comrent) (“Transactions in the formof consi gnnents or | eases are
subject to [Article 9] if the understanding of the parties or the
ef fect of the arrangenent shows that a security interest was i nt ended.
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Bol den' s deposition (“Q . . . Until suchtine as the note dated Novenber
15, 1991 was paidinfull, the corporation coul d have physi cal possessi on
to the equi pnent, was that the understanding? A. That's correct.”).?3
Obvi ously, counsel's unsubstantiated intinmationthat Bol den and t he Debt or
may have establ i shed a bail or/ bail ee rel ati onship, rather than enteringinto
a condi tional sal es transaction, does not establish “a genuine issue for

trial” under F.R.Civ.P. 56(e) (incorporated by F. R Bankr.P. 7056).4 See

Celotex Corp.v. Catrett,477 U. S. 317, 324 (1986). | therefore reject Bolden's
assertion that the parties' agreenment was anything other than a sale.
(B) Delivery of the Machine

Si nce physi cal possession of the collateral is one means by whi ch

a l ender can perfect its security interest, seeM ch. Conp. Laws 8440. 9305,

3Bol den' s counsel argued that his client never explicitly

aut horized the Debtor to use the machine, an assertion which is
supported by the record. SeeBolden's Deposition at p. 51 (“Q

[ What was your understanding if [the Debtor] woul d have

started production? A: | have no answer because it never was
di scussed.”) But | thinkit would be entirely reasonabl e under the
circunstances for the Debtor to assune that it could utilize the

machi ne unl ess explicitly instructed by Bol den not to do so. And even
if it werefair toinfer fromthe absence of any di scussi on on the
subj ect that the Debtor had no authority to begin productionwththe
machi ne, that only begs the questi on whi ch Bol den never addressed:
i.e., what was the purpose of the alleged bail nent?

‘'t may be that Nitro-Vac, the eventual |essor of the Clare
facility to which Bol den had t he machi ne del i vered, acted as a bail ee
on behal f of Bol den and/ or the Debtor. But assum ng that that is the
case, Bol den di d not argue--let al one offer proof--that Nitro-Vac
continued to hol d the machi ne as a bail ee even after Decenber 2, 1991,
when t he Debt or and Ni tro-Vac execut ed t he | ease agreenent whi ch gave
t he Debtor possession of the facility.
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del i very of the goods i n questionis obviously not essential toa finding
t hat a security interest has been created. Cf. Ronal d A. Ander son, 3 Uniform

Commercial Code§2- 401: 22 (3d ed. 1992) (“The fact that the seller retains
possessi on of the goods does not bar concluding that title has passedto the
buyer. The seller may be retai ni ng possessi on under hi s unpai d vendor's
i en when t he goods were not soldoncredit, or the seller may be retaining
possessi on to accompdat e t he buyer in some way.” (Footnote omtted)).

Pursuant to M ch. Conp. Laws 8440. 2401(1), however, “[a]ny retention or

reservation by the seller of thetitle (property) i n goods shippedorddiveredtothe

bwerislimtedineffect toareservationof asecurityinterest.” (enphasis
added). Thus Bol den's contention that his ownershipinterest has not been
transfornedinto asecurityinterest nust fail if, notw thstandi ngthe fact
that he purported to retain legal title, the machi ne was shi pped or

deliveredtothe Debtor. CfM ch. Conp. Laws 8440. 2403(1) (A party acquires

voidabletitle--i.e., the “power totransfer agoodtitletoagoodfaith
purchaser for value”--if the “goods havebeendelivered [t 0 t he party] under a
transaction of purchase.” (enphasis added)).

The Uni f or mCommer ci al Code does not define the term“delivery”
as it relates to goods such as the nmachine. But it does define the delivery
of “instrunents, docunments of title, chattel paper, or certificated
securities” asthe “voluntary transfer of possession.” Mch. Conp. Laws

8440.1201(14). This straightforward definitionis consistent withthe



common under st andi ng of the term s neani ng. Seeg.,BlackksLawDidionary( 5t h ed.

1979) (Delivery is “[t]he act by which the res or substance thereof is

pl aced wi t hi n t he actual or constructive possessi on or control of another.”)

As noted i nBlaks“[w hat constitutes delivery depends | argely on the intent

of the parties.” Id. Thus theinquiry hereis whether Bol dentransferred

possessi on of the machine to the Debtor and, if so, whether that transfer
was voluntary and i ntentional.

There is some disagreenment anong courts as to whether

“possessi on” under the Uni formConmmerci al Code neans not hi ng nore t han

“physi cal control” of the goods, or if some other criterion--such as the

ability to deny accessto all other parties--nust al so be satisfied. See
gengrallyCitizensNat'| BankofDentonv.Codardl,1993 WL 54288 (Tex.), at *2-5, 1993 Tex. LEXI S

23, 36 Tex. Sup. Ct. J. 640 (Tex. 1993). For the reasons stated i nCockrdl,l
bel i eve t hat possession shouldinthis context be defined as just that:
si npl e physi cal possessi on of the goods i n question. S=Coded|,1993 W. 54288

at *4 (Possessi on should be “interpretedinlight of theinpression conveyed
t o an observer not involvedinthe transaction. . . between t he buyer and
seller . . . . [Itis] the sinple physical control that to outside parties

suggests ownership rights.”).?®

5The i ssue i n Cockrelwas whet her t he hol der of a purchase noney
security interest had perfected that interest within 20 days after “the

debt or recei ve[ d] possession of the collateral.” SseCodadl1993 W. 54288
at *2 (M chigan's version of this Uni formComerci al Code provisionis
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As not ed, Bol den arranged for the machi ne to be shippedtothe
Clare facility after he purchased it fromUniversal -Rundle. Andit is clear
fromthe record that he chose that site precisely because t he Debt or pl anned
to | ease the buil di ng and comence its operations there.® The Debtor did
infact enter intoalease nonorethan afewweeks after the machi ne was

deliveredtothe facility, and t hereby acquired physi cal possession of the
machi ne. ’ Cf.Cockrdl, 1993 W. 54288 at *1, 5 (purchasers hel d to have acquired

possessi on of the equi pment i n question on the date t hey assuned t he | ease
of a “warehouse where the equi pnment was | ocated”).

Bol den' s reliance on the fact that the Debtor | acked a f or nal
| easehol dinterest inthe buildingat thetinethe machi ne was delivered
m sses the point. Thereis no doubt but that Bol den's objective was t o put

”

the machine into the Debtor's “hands,” so to speak, and that this objective

codi fied at Mch. Conp. Laws 8440.9312(5)). But Cockrel'sfocus onthe
noti ce function that physi cal possession servesis equally appropriate
here, sincetherights of thirdparties arefullyinplicated by M ch.
Conp. Laws 8§440.2401(1).

6At t he hearing hel d March 8, 1993, Bol den's counsel expl ai ned t hat
his client had the machine deliveredtothe Clarefacility “withthe
belief that it was |likely that that's where Uni-Products was gonna want
it.”

That the Debtor obtained possession of the machi ne was
unequi vocabl y conceded by Bol den. SeeBol den' s deposition at p. 45,
lines 1-7; idat p. 47, lines 13-17; ssdloExhi bit | of DIP's Responseto
Bol den' s Motion for Summary Judgnent (| etter signed by Bol den on t he
Debt or' s behal f whi ch advised athird party that t he machi ne “has been
transportedtoour Clare Facility” and that “[w] e expect erection [ of
t he machine] to be conplete by the end of Decenber”).

9



was achi eved no | ater t han Decenber 2, 1991, when t he Debt or signedits
| ease with the owner of the facility housing the machi ne. Becausethis
transfer of possession was neither i nadvertent or coerced, | holdthat the
machi ne was in fact “delivered” tothe Debtor, notw thstandi ng that delivery

may have been effectuated using Nitro-Vac as a bail ee. Seesupran. 4. Cf.

Gormanv.Brossard,120 M ch. 611, 617, 79 N.W 903 (1899) (“There may be a
del i very wi thout [the seller] handling the property or changingits position
[, such as by] directing a bail ee of the goods to deliver themto the buyer,
with the assent of the baileeto holdthe property for the newowner. In
such case thereis . . . an act by which the dom ni on over the goods is
transferred fromthe seller to the buyer.” (quotingShindlerv.Houston,1 N Y. 261
(1848) (Bronson, J., concurring))). Accordingly, Bolden' s retention of
titleinthemachine “islimtedineffect toareservationof asecurity
interest.” Mch. Conp. Laws 8440.2401(1).

(C) Statute of Frauds

Bol den al so argued that thereis nowiting evidencing a sal e of
t he machi ne t hat woul d be enf orceabl e agai nst him Wth exceptions to be
di scussed inraM ch. Conp. Laws 8440. 2201( 1) provides that “a contract for
t he sal e of goods for the price of $500. 00 or nore i s not enforceable . .
. unlessthereis sonewitingsufficient toindicate that acontract for
sal e has been nade bet ween t he parti es and si gned by t he party agai nst whom

enforcenent i s sought or by his authori zed agent or broker.” Bol den di d not
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sign Exhibit C, the docunment whi ch | i nks paynent of the prom ssory noteto
Bol den' s continued retention of titletothe machi ne. Before determ ning
t he signi ficance of the omtted signature, however, | will first determne
whet her Exhibit Cisa“witingsufficient toindicatethat acontract for
sal e has been nade between the parties.”

As previously stated, Exhibit Cprovides that Boldenistoretain
titleinthe machine until the “Pronmi ssory Note due on January 2, 1992, is
paidinfull.” Bolden' s own deposition confirns what i s rather obvious from
the text of Exhibit C. nanely, that upon paynent by t he Debt or of the note
whi ch it had executed in Bol den's favor, Bol den was to convey titletothe
Debtor. Seep. 49 of Bol den's deposition (“Q And once t he corporation paid
you those nonies, you were then going to give a bill of sale to the
corporation? A. That is correct”).8

Exhi bit Cl eaves no reasonabl e doubt as to (1) the property sol d;

(2) its purchase price; or (3) the partiestothe transaction.® Under these

8Ref erence t o Bol den' s depositionis appropri ate here because, in
determ ni ng whether awitingis sufficientlyclear soastotakeit
out si de t he scope of the statute of frauds, “extrinsic evidence may be
used t o suppl ement, but not contradict, theterns of” the witing.

Opdyke Inv. Co. v. NorrisGrain Co., 413 M ch. 354, 367, 320 N.W2d 836 (1982).

°Al t hough Exhi bit C does not specify the tinme within whichthe
purchase price--i.e., the note--nust be paid, that termis not
essential. SeeDukev.Miller,355 M ch. 540, 543, 94 N W 2d 819 (1959) (Because
the court will presunme that a contract is to be perfornedwithin a
“reasonabletinme,” awiting nmay be “sufficient under the statute of
frauds” evenif it does not indicate when paynent is to be nade.). Se
asoM ch. Conp. Laws 8440.2201(1) (“Awitingis not insufficient because
itomts. . . atermagreedupon. . . .”); U C C 82-201 (Oficial

11



ci rcunstances, | holdthat Exhibit Cconstitutes a“witingsufficient to
i ndi cate that a contract for sal e has been nade.” SeeUCC §2-201 (Offi ci al
Code Comment) (“The only termwhi ch nust appear is the quantity term. . .

The price, tinme and pl ace of paynent or delivery, the general quality of

t he goods, or any particular warranties nay all be omtted.”); dResatementSsond,

Contracts§131.

The next questionis whether Exhibit Cis enforceabl e w thout
Bol den' s signature. The requirenent of a witing signed by the party
resisting enforcenent of the contract is not applicable

(b) if the party agai nst whomenforcenent i s sought

admts in his pleading, testinony or otherwisein

court that a contract for sale was made . . . ; or

(c) with respect to goods for whi ch paynent has been

made and accepted or whi ch have been recei ved and

accepted [pursuant to Mch. Conp. Law 8440. 2606].
M ch. Conp. Laws 8440.2201(3).

Wth respect to the first of these two exceptions, the DIP

identified several statenents by Bol den which are tantanount to an

acknow edgenent that the Debtor had in fact agreed to purchase t he machi ne.
SeeBol den' s deposition at p. 38 (“Because t he under st andi ng was that | had

with M. Bearse, as | stated before, was that | woul d purchase t he machi ne

Code Comment) (“The required witing need not containall the materi al

terns of the contract and such material terns as are st ated need not be

precisely stated. All that isrequiredisthat thewitingafforda

basi s for believingthat the of fered oral evi dence rests on a real
transaction.”).
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and correspondi ngly as soon as t hey got the noney fromwhat ever sour ce t hey
were goingtoget it from they were goingto pay ne back t he noney t hey
owed ne.”); 17 of Bol den's Counterconpl ai nt (“That Uni-Products, Inc. agreed
to rei mburse Ral ph A. Bol den for the purchase of [the machine]; that the
parties agreed t hat Ral ph AL Bolden wouldretaintitleto suchuntil such
time as all debts and obligations arising out of the purchase

transportation and delivery of [the nmachine] were fully paid and
satisfied.”); 13 of Bolden's affidavit (“That in consideration of ny
purchase of [the] machine, | was to retain ownershipandtitle of said
machi ne until all suns owi ng me by not es executed on January 2, 1992, were
paidinfull.”19; p. 25 of Bolden's deposition (“l said, well, I will go
ahead and pay t he bal ance [ owed t o Uni ver sal - Rundl e f or purchase of the
machi ne] with the understandi ng that once [ Bearse] got t he noney, whet her
it came fromhi mor his other investors and so forth, he woul d pay ne. And
| told hi ml woul d take a note out and | woul d retain possession of the
machi ne until he paid ne. Wen | say possession, | neant tosaytitle.”);
p. 70 of Bol den's deposition (“Because, again, it was just atransaction
that | was just actually givingaloanto M. Bearse and the thingthat was
protecting ny |loan was the fact that | woul d not pass that titleuntil | got
my noney back.”).

Most i nportant of all, Bol den explicitly acknow edged t hat, far

10Thi s presunably is areference to the note execut ed on Novenber
15, 1991, and due on January 2, 1992.

13



frombei ng a docunent t hat he had never seen before the present litigation,
Exhi bit Cwas prepared at Bol den' s request to protect hisinterest inthe
machi ne. Bol den expl ained Exhibit C as foll ows:

That was the formal witing of [the parties'

under st andi ng] because, again, what [Bearse] saidto

me at the ti me was t hat he had ot her i nvestors that

were talkingwith them And when he was talkingw th

ot her investors, | wanted to nmake sure everybody knew

t hat t he machi ne bel onged t o Ral ph A. Bol den and t hat

t he machi ne was m ne unti|l someone pai d e t he noney.
Bol den' s Deposition at pp. 46-47. Based on these statenents, | findthat
M ch. Conp. Laws 8440.2201(3)(b) applies.

The exception codifiedin subsection (c) of Mch. Conp. Laws
8440. 2201(3) is al so applicable. Pursuant tothat subsection, the D P need
not produce awiting signed by Boldenif the machi ne was “recei ved and
accepted” as per M ch. Conp. Laws 8440. 2606. The | atter provi sion states
t hat goods have been accepted when the buyer:

(b) fails to make an effective rejection [of the

goods], but such acceptance does not occur until the

buyer has had a reasonabl e opportunity to i nspect

them or

(c) does any act inconsistent with the seller's

owner shi p; but if such act i s wongful as agai nst the

seller it is an acceptance only if ratified by him
M ch. Conp. Laws 8440.2606(1).

The record strongly suggests that subsection (b) is satisfiedin

this case. Thereis noindicationthat the Debtor ever purportedto reject

t he machi ne, and, as the machine was in the Debtor's uninterrupted

14



possessi on si nce Decenber 2, 1991, one would certainly think that it had
nore than anpletinme to do so. The DI P did not raisethat i ssue, however,
so for present purposes | will assune that M ch. Conp. Laws 8440. 2606( 1) (b)
is not applicable.

But the DIP did identify portions of Bolden's deposition
t esti nony whi ch denonstrate that M ch. Conp. Laws 8440. 2606( 1) (c) al so
applies. As noted by the DIP, “Bol den assi sted Bearse i n preparation of a
bal ance sheet for the debtor corporation dated February 29, 1992, which
stated t hat t he debt or corporati on owned t he nachi ne whi ch had a val ue of
$800, 000.” P. 4 of DIP s brief (citing pp. 67-68 of Bol den's deposition).
Simlarly, Bol den hel ped Bear se prepare a ki nd of prospectus for the Debtor,
whi ch i ndi cated t hat “Uni - Products, I nc. owns the worl d' s | argest therno-

vacuummachine . . . . The machineisinexcellent conditionand has an
appr ai sed val ue of $750, 000. 00.” Id.at pp. 4-5 (citing pp. 56-58 of Bol den's

deposition). In addition, Bol den, on behal f of the Debtor, sent Exhibit I,
aletter dated Decenber 2, 1991, which advised a third party that the
machi ne was at “our Clare Facility,” and woul d soon be erected there,
strongly i nmplying that t he machi ne was t he corporation's property. These
docunents are of course inconsistent with Bol den's contention that he owned
the machine. Andinlight of the fact that Bol den prepared themor at | east
assistedintheir preparation, it would certainly seemthat heratifiedthe
Debtor's acts (assum ng t hey were wr ongf ul as agai nst Bol den, as Bol den now

cont ends) .
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At the hearingonthe DIP s notion, counsel for Bol den suggest ed
that there was noratification because his client assurmed or under st ood t hat
t hese fi nanci al statenments were prospective, inthat they purportedonlyto
descri be the Debtor's status once the note to Bol den was paid. But contrary
to F.R Civ.P. 56(e), counsel offered no evidence, in the formof an
affidavit from Bol den or otherw se, to support that contention.

Even if counsel's assertionis correct, noreover, there was no
apparent justification for Bol den's understandi ng as to the significance or
i nport of the docunents he prepared or hel pedthe Debtor to prepare. The
letter's reference to the machi ne bei ng pl aced at “our Care Facility” was
wi t hout expl anation t hat t he nachi ne was Bol den' s and not the Debtor's. The
assertioninthe bal ance sheet and prospectus that t he machi ne i s owned by
t he Debt or was not qualified or characterized as conti ngent i n any respect,
and there i s no evidence t hat Bear se suggested to Bol den that the statenents
woul d not be di stributed or made public until the note was paid. Bol den did
not object to the Debtor asserting ownership of the machine in these
statenents, and thisinplicit ratificationis not negated by Bol den's
unspoken and unwar r ant ed under st andi ng as t o what t he docunent s neant or how
t hey woul d be used. SeeUCC 83-404 (Official Code Coment) (“[T] he word
‘ratified isused[inthe statute] tomake it clear that the adoption .

may be found fromconduct as well as fromexpress statenents.”); Restatement,
Second, Contracts819( “ (1) The mani festati on of assent may be nmade whol |y .

by failure to act.”); cf. HeritageBroadcastingCo.v.Wilson Communications,170 M ch.
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App. 812, 818, 428 N. W 2d 784 (1988) (“Aneeting of the m nds is judged by
an obj ective standard, | ooking to the express words of the parties and their
visi bl e acts, not their subjective states of mnd.”) Thus | holdthat Mch.
Conp. Laws 8440.2201(3)(c) appl i es because t he nachi ne was “recei ved and
accepted” by the Debtor for purposes of Mch. Conp. Laws 8§440. 2606( 1) (

Section 440.2201(3)(c) would also render a signed witing
unnecessary i f Bol den accepted “paynent” fromthe Debtor for the nachi ne.

The quoted term whichis not defined by the Uni formComerci al Code, is

general | y under st ood to nean t he “di scharge of an obligati on or debt,” BlakKs
LawDictionary( 5t h ed. 1979), and t he M chi gan Suprene Court has endor sed t hat

definitionina statute-of-frauds context. SseCassdyv.Kraft-PhenixCheeeCorp.,285 M ch.

426, 433, 280 N. W 814 (1938) (“The paynent required by the statuteis the

usual paynent . . . whereby t he vendee uncondi tional ly transfers noney or

property to the vendor whichthevendor uncondtionallyacogptsindischarge protanto, of thepurchaseprice”
(enphasi s added; quoti ng LeonardvRoth164 M ch. 646, 652, 130 N. W 208 (1911)).
But the Uni formComrerci al Code al so recogni zes t he concept of aconditional

paynment. SeeM ch. Conp. Laws 8440.2511(3) (“[P]aynment by check is
conditional and is defeated . . . by dishonor of the check on due
presentnment.”). And for the reasons which follow, | believe that such
conditional paynments are within the scope of Mch. Conp. Laws
§440.2201(3) (c) .

The prem se under | yi ng t hat subsection's exception as to “goods
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for whi ch paynent has been nade and accepted” i s that such paynent offers
sufficient evidence that a sale transactiondidinfact occur betweenthe

parties, notw thstandi ng t he absence of awitten sale contract signed by
t he def endant. Seeegq., 72 AmJur.2d,Statuteof Frauds8§148 (“ The rati onal e of the

provision permtting paynent . . . tosatisfy the statuteis that when an
overt act has taken pl ace whi ch presupposes that a sal e or agreenent to sell
has been concl uded, t he danger of fraudul ent intervention and perjuryis
di m ni shed. Recei pt and accept ance of the price constitutes an unanbi guous
overt adm ssion by both parties that a contract actual ly exists.”) (Footnote
omtted). Andit nakes no sense to say that the signed-witing requirenent
shoul d be wai ved i f t he def endant/ sel | er accepted a cash paynent, but not
i f he accepted a check: The evidentiary val ue of the exchange i s the sane
in either instance. As explained by a | eading comment at or:

[I]t must be renenbered that the word “paynent” has

been used i n two senses or for two purposes. Wen the

buyer gives the seller a check there is by the

maj ority nodern rul e a paynent for (1) the purposes of

t he statute of frauds, although for (2) the purpose of

di scharge of the debt, thereis no paynent until the

check i s honored.

Ronal d A. Anderson, 2 Uniform Commercial Code, 82-201: 205 (3d ed. 1992).

Because the i ssue under M ch. Conp. Laws 8440.2201(3)(c) is
whet her the parties enteredinto a sal e agreenent, rather than whet her a
debt arising fromthe agreenent has been di scharged, | concl ude that a sale

agreenent which is not evidenced by awiting signed by the seller may

nevert hel ess be enforceable if the seller accepted conditional paynent for

18



t he goods i n question fromthe purchaser. See UCC 82-201 (Official Code
Comrent) (“[P]art paynment nmay be nade by noney orcheck, accepted by the
seller.” (enphasis added)); seealsoRestatement,Contracts§205( “ There i s a paynent

under the provisions of the Statute [of Frauds] relatingto contracts [for

t he sal e of goods] when t he buyer . . . pays the price therefor i n whol e or
inpart . . . inacheck . . . [or] prom ssory note . . . .”1); Millerv.
Wooters,131 || | . App.3d 682, 86 I11. Dec. 835, 476 N.E.2d 11, 40 U.C.C. R S.

1623, 1625 (1985) (collecting authorities for the propositionthat “delivery
of a check by the buyer tothe seller constitutes a‘paynent’ withinthe
meani ng of the statute [of frauds]”); CharlesR.AblettCo.v.Sencer130 M sc. 416,

224 N.Y.S. 251, 255 (1927) (paynent by check).

Thi s concl usionis not inconsistent withthe hol di ngs of the
M chi gan Supreme Court i n Cassdyand Leonard. Seesuprap. 16. | n Cassdyt he Pl ainti ff
argued that the statute of frauds was i nappl i cabl e based on certai n expenses
that he all egedly incurredin anticipationof performngthe contract. See
285 M ch. at 432-33. Simlarly, the paynment at i ssue i nLeonardwas made t o

t he woul d- be sel | er' s attorney under a ki nd of escrowagreenent, rather than

1The Restatementi |l ustrates 8205 with the foll ow ng exanpl e:

Acontractstosell and Bto buy . . . specific
goods . . . . B gives his check as whole or

partial condtiondlpayment for the price. There has
been payment within the meaning of the Statute.

(enphasi s added).
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totheseller. Seel64 Mch. at 649-651. Thus Casdyand Leonardare readily
di stingui shabl e fromthe facts here, because i n neither of those cases was
the court confronted with a situati on where the purported paynent was
actually tendered to, and accepted by, the other party to the all eged
agr eement . Nor did either Cassdyor Leonard present the i ssue of
whet her a check or ot her instrunment may constitute a paynent for statute-of -
frauds purposes. These cases al so pre-date the Uni formComerci al Code
whi ch, as indicatedsuprap. 17, specifically providesinthe Oficial Code
Comment that a check may constitute a paynment under UCC 82-201. They
t herefore do not stand for the propositionthat conditional paynent is
outside the scope of Mch. Conp. Laws 8440.2201(3)(c).

Inthis case, the Debtor gave Bol den a prom ssory note, which the
Uni f or mCommer ci al Code does not explicitly define as a conditional paynent.
But thi s shoul d not change theresult. The only distinction made by the
Uni f or mCommrer ci al Code between a “check” and a “note” is that the forner
is a “draft” while the latter is a “promse,” seeMch. Conmp. Laws
8440.3104(2), a distinction which would seemto be irrelevant to the
guestion of whether the instrunent represents a “conditional” paynent.
After all, these definitions sinply neanineffect that the “condition” to
be satisfiedwithrespect toacheckisthat the “draft” be honored, whereas

with a note the “promse” nust be fulfilled. Se Mch. Conp. Laws

8440.3802(1) (Wthlimted exceptions, “where aninstrunent i s taken for an
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underlying obligation . . . (b)

. theobligationissuspendedprotantount i | the instrument is due or if it is payable

on demand until its presentnent. If theinstrunment is di shonored acti on may
be nmai ntai ned on either theinstrunent or the obligation. . . .” (enphasis
added)) . ?

| n contrast to checks, of course, notes are not typically payabl e
on demand. One coul d therefore argue that, at | east in a colloquial sense,
t hey are nore accurately characterized as a fi nanci ng arrangenent rat her
t han paynment on the debt. But when the issue is whether there is an
acceptabl e evidentiary substitute for awitten purchase agreenent signed
by t he defendant/seller, | fail toseewhy it matters whether the instrunent
accepted by the seller i s payabl e i medi atel y or does not mature until much
later. Aswiththe distinction between paynent by noney ver sus paynent by
check, the check/note distinctionoverlooks the fact that the issue under
the UCC s statute of frauds i s whether the parties in fact reached an
agreenent, not whether a debt remains unpaid.

There i s support for the viewthat a prom ssory not e does not

constitute a paynent sufficient totake atransaction out of the statute of

2Thi s provision is significant because it applies equally to
checks and not es--each of which can qualify as an “instrunment” for UCC

pur poses. SeeM ch. Conp. Laws 8440. 3104. And because t he not e gi ven
t o Bol den neets the requi renents of M ch. Conp. Laws 8440. 3104(1), it
is by definition a “negotiable instrunment,” and therefore an

“instrument.” S=M ch. Conp. Laws 8440.3102(1)(e) (“‘Instrunment’ means
a negotiable instrunent.”).

21



f rauds. Seeeg., PennAnthracite MiningCo.v.ClarksonSecurityCo.205 M nn. 517, 287 N. W
15 (1939); 72 Am.Jur.2d, Statute of Frauds 8152 (col |l ecting cases). But the
rationale offered for this conclusionis that a note does not di scharge an
obl i gati on. SeePennAnthracite287 N. W at 18-19; Reynoldsv.Bryant281 Al a. 372,
202 So.2d 734, 737 (1967); Howsev.Crumb,143 Col 0. 90, 352 P.2d 285, 288
(1960) ; Hlinois-IndianaFairAssoc.v.Phillips328 111 . 368, 159 N. E. 815, 818 (1927);
Krohnv.Bantz68 | nd. 277, 284 (1879). And since di schargevelnon of the debt
isirrelevant tothe narrowquestion of whether the parties enteredintoa
purchase transaction, these authorities are unpersuasive.

For t he reasons di scussed, the better viewis that a prom ssory
not e i s i ndi stingui shabl e froma check for statute-of-frauds purposes. See

Bohrerv. Auslander,133 M sc. 597, 233 N. Y. S. 182 (1929); Restatement, Contracts§205
(quoted suprap. 17-18). | therefore concl ude t hat Bol den's accept ance of the

not e was an accept ance of paynent (al beit conditional) pursuant to M ch.

Comp. Laws §440.2201(3)(c). 13

3The fact that the conditional paynment was ultinately “def eated”
by virtue of the Debtor's failure to pay the note does not call for a
different result. Theinquiry under Mch. Conp. Laws 8440. 2201(3)(c)
i s whet her the prom ssory not e was accepted,not whet her t he prom se was
subsequently fulfilled. See Ronald A. Anderson, 2 UniformCommercialCode
§2-201: 205 (3d ed. 1992) (Evenif “the drawer stops paynent on the
check, . . . thefact remains that it was gi ven and t he fact remai ns
that it was accepted andit isthis paynment and acceptance t hat bars
the statute of frauds.”); id. at §2-201: 207; seealsoMillerv.Wooters131 I 1.
App. 3d 682, 86 II11. Dec. 835, 476 N.E.2d 11, 40 U C.C. R S. 1623, 1625

(1985); CharlesR.Ablett& Co.v.Sencer130 M sc. 416, 224 N. Y. S. 251, 255-56
(1927).
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This same result can be reached using the M chi gan Suprene
Court's anal ysi s i nDriggvBush152 M ch. 53, 115 N. W 985 (1908). That case

i nvol ved an oral contract for the sale of hay, pursuant to which the
plaintiff/buyer was to pay for the hay to be bal ed. 152 M ch. at 54. The

defendants/sellers all owed the plaintiff to bal ethe hay, but then refused
to consummate the sale. IdInrejectingthe defendants' statute-of-frauds

defense, the court reasoned as follows:

[ T] here can be no doubt inthis case that the service
of baling this hay was recei ved and accept ed by t hese
defendants, andif this was done at atinme whilethe
hay remai ned their property, and such servi ce was
recei ved i n pursuance of the contract nmade bet ween t he
parti es, we can conceive of no valid objectionto
treating this as a part paynent of the consideration
whi ch was to pass fromthe plaintiff to the defendants
at atime prior tothe passing of thetitle of the hay
toplaintiff. That being so, there has been a paynent
by the plaintiff and a recei pt by t he def endants of a
part of the consideration. It was the hay inits
i nproved form as bal ed hay which

was to pass from the defendants to the

plaintiff, and . . . itcannotbesuccessullycontendedthatthedefendantshave
not received the value of services performed by the plaintiff in pursuance of this contract.

Suppose t hi s agreenent had been on t he part of the
plaintiff to pay a stated price for this hay when
bal ed and delivered and at the sane tine to thresh
defendants' oats onthe farm The contract woul d not
be materially different. Inthe one caseasinthe

ot her, paintffispaformingasanicefor defendantswhichinareasesthevaluedfther
property. It isnot necessary that the payment made upon the contract be made in money.

152Mich.at55-56( enphasi s added) ; seeasoid.at53(“[ Al ny wor k done upon the hay in
bal i ng t he sane, passedapresentbenefitf romt he purchaser tothe seller, and as it

was done i n pursuance of the contract, it coul d be nothi ng el se t han paynent
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uponthe contract . . . . [T]his contract was val i dat ed by therecaptofthebenefito f

baling the hay in pursuance of the contract.” (enphasis added)).
The principleto be derived fromDriggs s t hat paynent suffici ent

to take a case out of the statute of frauds is made if the defendant
accepted anyt hi ng of value fromthe plaintiff pursuant to the all eged
contract. Andthat is exactly what occurredinthis case. The note which
Bol den accept ed fromt he Debt or was i n pursuance of the parti es' agreenent
t hat t he Debt or woul d rei nbur se Bol den for hi s nachi ne-rel at ed expendi t ures.

And t he note was certainly val uabl e, i nasnuch as it provi ded Bol den with at
| east primafacieevi dence of his right to paynment. CfGorman120 M ch. at 619 (To
constitute paynent under the statute of frauds, “[t] he agreenent to pay the

note or satisfy the debt nust be consummat ed and carried i nt o ef f ect byanact

whichdghall beobligatoryuponthepurchaser,and enabl e t he vendor to enforce the contract of
sale . . . .7 (enphasis added; quoting Brabinv.Hyde, 32 N. Y. 519 (1865)).
Mor eover, since the note is a negotiabl e instrunent, seeypran. 12,
Bol den coul d have sol d his right of paynent under the notetoathird party,
who may t hen have been able to enforce the note notw t hstandi ng nost
def enses that t he Debt or coul d have assert ed agai nst Bol den. SeM ch. Conp.
Laws 88440. 3302(1), 440. 3305 and 440.1201(20). Thi s option made t he note
particul arly val uabl e to Bol den. CiM ch. Conp. Laws 8440. 3303(c) (a hol der

who t akes an i nstrument i n exchange for a negotiabl e instrunent i s deened
to have given value for the instrunent).
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Thus as an alternative to viewi ng the note as a conditional
payment, | conclude that it can appropriately be regarded as an i nstrunent
whi ch, because of its inherent econom c val ue, constituted a partial paynent
by t he Debtor to Bol den. The “paynent” exception provi ded by M ch. Conp.
Laws 8440.2201(3)(c) totherequirement of asignedwitingistherefore
al so applicable under this theory.

For these reasons, | reject Bolden's contentionthat thereis no
enf or ceabl e agreenent between the parties. Exhibit Csatisfies Mch. Conp.
Laws 8440.2201(1)' s requirenent that there be a witing evidencing a sal e,
and subsections (3)(b) and (3)(c) of that statute render the signature
requi rerment inapplicable. Inthealternative, | holdthat, evenif Exhibit
Cis not asufficient witing for purposes of Mch. Conp. Laws 8440. 2201(1),
the witingrequirenment i s not applicabl e here because subsections (b) and
(c) of Mch. Conp. Laws 8440.2201(3) are satisfied. See UCC §2-201
(G ficial Code Comment) (“[T] he agreed price of any goods actual |y del i vered
can be recover ed withoutawriting or, i f the price has been paid, the seller
can be forced to deliver an apportionabl e part of the goods.” (enphasi s
added)) .

(D) Bolden's Mtion for Summary Judgnent

As not ed, Bolden filed a counter-notion for summary judgnent.
This nmotion asserted that summary judgnent in favor of Bol den was
appropri at e because Bol den never sold aninterest inthe nmachinetothe

Debt or, and the DIP therefore did not acqui re any such i nterest when the
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Debtor filedits bankruptcy petition. This argunent relies entirely on
Bol den' s responsetothe DIP' s notion for summary judgnment. Thus for the
reasons already discussed, it is rejected.

1. |s Bolden's Security Interest Subordi nated?

Havi ng concl uded t hat Bol den sol d t he machi ne t o t he Debt or and
retained only asecurity interest, the next i ssueis whether that interest
remai ns enf orceabl e agai nst the DI P. As previously di scussed, the nachi ne
was del i vered by Bol den to t he Debtor, and t he Debtor retainedit until
filing bankruptcy. Because the machi ne was i nthe Debtor's possessi on,
Bolden hadto file afinancing statenment to perfect his security interest.
SeM ch. Conp. Laws 88440.9113 and 440.9302. Having failed to do so,
Bol den' s security interest woul d be subordinatetotherights of alien

creditor. SeeM ch. Conp. Laws 8440.9301(1)(b). Sincethe DI Penjoysthe

sane status as a judicial lien creditor, se 11 U S.C. 8544(a)(1),?

¥l'nthis sanme notion, Bol den al so argued t hat t he Debtor's case
shoul d be di sm ssed pursuant to USC Section 1112(b) because it was
filedinbadfaith. This argunment is procedurally defective because it
does not raise an issue that is appropriate for litigation in an
adversary proceedi ng. SeeF. R Bankr.P. 7001. Moreover, the di sm ssal
noti on was not served on all partieslistedinthe Debtor's nmailing
matri x, as required by F. R Bankr. P. 2002(a)(5). Thereforethisrelief
will be denied as well.

15Secti on 544(a) provides that “[t]he trustee shall have
. therights and powers of, or may avoi d any transfer of property
of the debtor or any obligationincurred by the debtor that is voi dabl e

by--(1) acreditor that extends credit tothe debtor . . . and t hat
obtains . . . ajudicial lienon[the debtor's] property.” Seealso M ch.
Conp. Laws 8440.9301(3) (“A‘liencreditor’ . . . includes. . . a

trustee i n bankruptcy fromthe date of thefiling of the petition. .
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Bol den' s security interest is|ikew se subordinatetothe DP sinterest in

t he machi ne. SeelnreC.J.Rogers,Inc.150 B. R 413, 415 (Bankr. E.D. M ch. 1992);
Inre Churchwell, 80 B. R. 855, 860 (Bankr. WD. Mch. 1987).

SUMVARY

The exhi bits and Bol den' s own deposition establish that Bol den
sol d the machine to the Debtor. Because the nachi ne was deliveredtothe
Debt or, Boldenretained only a securityinterest init follow ngthe sale.
The sal e agreenent i s enforceabl e eveninthe absence of awiting signed
by Bol den because (1) Bol den admtted in his pl eadi ngs that the sal e was
made; (2) Bol den accept ed paynent fromthe Debtor for the machi ne; and (3)
Bol denratifiedacts by the Debt or whi ch were i nconsi stent with Bol den's
cl ai mthat he owned t he machi ne. Bolden failedto perfect his security

interest, and the DIP may therefore subordinate Bolden's lien. An

appropriate order shall enter.

Dated: April 23, 1993.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge

."). Wth exceptions not relevant here, the DIP has “all therights
and powers
of a trustee.” 11 U S.C. 81107(a).
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